IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

G&K SERVI CES, | NC. ) CVIL ACTI ON
. )
JONATHAN E. AMBLER : NO. 07-601

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Bartle, C. J. March 6, 2007

Before this court is the notion of plaintiff, &K
Services, Inc. ("G&K"), for a prelimnary injunction to enforce a
covenant not to conpete contained in the enpl oynent agreenent
executed by it and defendant, Jonathan Anbler ("Anbler").! W
have subject matter jurisdiction under 28 U . S.C. § 1332. The
plaintiff corporation is a citizen of Mnnesota, and defendant is
a citizen of Maryland. The defendant does not dispute that this
court has personal jurisdiction over him The court held an
evidentiary hearing on the notion and now nakes the foll ow ng
findings of fact and concl usions of |aw.

I .
According to its nost recent Annual Report, &K is:

a market |eader in providing branded identity
apparel and facility services prograns ...

1. The enploynment agreenent prohibits G&K and Anbl er from
commencing a civil action relating to the agreenent w thout first
submtting the dispute for nediation. However, the enpl oynent
agreenent states: "Either party may seek equitable relief prior
to the nediation to preserve the status quo pending the

conpl etion of nediation.” (enphasis added).




serv[ing] a wide variety of North American

i ndustries including autonotive, warehousing,

di stribution, transportation, energy,

manuf act uring, food processing,

pharmaceutical, sem -conductor, retail,

restaurants and hospitality, and many others

providing themw th rented uniforns and

facility services products such as fl oor

mat s, dust nops, W ping towels, restroom

supplies and selected linen itens.

&K Services, Inc., 2006 Annual Report (Form 10-K), at 3
(Sept. 14, 2006).

&K has over 160,000 custonmers in 86 of the top 100
metropolitan areas in the United States and Canada and operates
in 140 |l ocations. The conpany enploys a sales force to cultivate
and expand its customer base and created various sal es regions
for this purpose.

&K hired Anmbl er in Decenber 2001 upon G&&K' s
acqui sition of Crestwear Uniform Supply, a division of Slan
Conmpanies. At the tinme of the acquisition, Anbler, a certified
public accountant, was the Chief Operating Oficer of Crestwear.
He continued with G&K as the CGeneral Manager of the forner
Crestwear plant in Springfield, Virginia.

On Decenber 31, 2004, &K pronoted Anbler to the
position of Regional Director of Sales for its Eastern Region.
The Eastern Region includes: Mssachusetts, Rhode Island,
Connecticut, New York, New Jersey, Pennsylvania, Del aware,

Maryl and, Virginia, Wst Virginia, GChio, and Indiana. Upon

receiving the pronotion, he entered into a new enpl oynent

agreenent with G&K. The agreenent was signed by Anbler and Troy



Bar gnann (" Bargnmann"), Vice President of the Eastern Region, on
behal f of G&K. As consideration for entering into the enpl oynent
agreenent, Anbler received a salary increase and stock options.
The agreenent contai ned a "Non-Conpete; Non-Solicitation”
covenant which reads:

Enpl oyee agrees that, while enployed with
Enpl oyer, and for a period of eighteen (18)
nmonths followi ng the date of term nation of
Enpl oyee' s enpl oynment with Enpl oyer for any
reason, Enpl oyee shall not:

2.4.1 directly or indirectly, have any
ownership interest or financial participation
of greater than two percent (2% in any
Conpet i ng Conpany;

2.4.2 Dbecone enpl oyed by a Conpeting Conpany
in any | ocation where Enployer is conducting
busi ness as of such date (the "Restricted
Area");

2.4.3 call upon, solicit or attenpt to sel
services or products to, or otherw se solicit
pur chases of services or products on behal f
of a Conpeting Conpany from any custoner or
prospective customer w th whom Enpl oyee (or
any ot her enpl oyee or representative under
Enpl oyee' s supervi sion) has had direct or

i ndirect contact or to whom Enpl oyee (or any
ot her enpl oyee or representative under

Enpl oyee's supervision) had directly or
indirectly sold or attenpted to sell services
or products during the term of Enpl oyee's
enpl oyment with Enpl oyer; or

2.4.4 solicit, induce or encourage any ot her
enpl oyee of Enployer to violate any term of
his or her enploynment contract with Enpl oyer;
or to directly or indirectly hire or solicit,
i nduce, recruit or encourage any of

Enpl oyer's enpl oyees for the purpose of
hiring themor inducing themto |eave their
enpl oyment with Enpl oyer for Enpl oyee or any
ot her person or party.

Pl.'"s Ex. 3 at 3.



The headquarters for &K' s Eastern Region is located in
Ext on, Chester County, Pennsylvania, within this judicial
district. While Anbler naintained a hone office in Severna Park,
Maryl and, he spent several days a week traveling to neet with his
vari ous sal es people throughout his region. During his tenure as
Regi onal Director of Sales, Anbler becane dissatisfied with the
anount of traveling required and its effect on his personal Ilife.
He therefore spoke to Bargnann on several occasions to discuss
the possibility of finding a non-peripatetic position within &K
In m d-2006 M. Bargmann asked Anbler to remain in the Regional
Director position until the end of &K' s 2007 fiscal year, which
woul d occur on June 30, 2007.

Ambl er then began to consider |eaving G&K and finding
anot her job that would not demand travel. In md-Decenber 2006
Anbl er was approached by a recruiter with an opportunity at
Al sco, a large privately owned busi ness that operates at nore
than 120 | ocations throughout the world and supplies the sane
type of goods and services as K. Alsco was |ooking for an
i ndividual to serve as a plant nanager at its newy acquired
Al exandria, Virginia facility, a position conparable to Anbler's
position as a plant nanager with G&K before his pronotion to
Regi onal Director of Sales. Anbler had several interviews with
executives at Alsco. On January 4, 2007, before receiving an
offer from Al sco, he informed M. Bargmann that he woul d be
| eaving G&K. On January 9, 2007 Al sco offered Anbler the job of

general manager of Alsco's Alexandria, Virginia plant, and he
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accepted the position on January 10, 2007. He officially
tendered his resignation to G&K on January 12, 2007. He began
work at Al sco on January 29, 2007
.

At the outset defendant contests whether the Eastern
District of Pennsylvania is the proper venue for this action.
Under 28 U. S.C. 8§ 1391, when, as here, subject matter
jurisdiction is founded solely on diversity of citizenship, venue
is proper in:

(1) a judicial district where any defendant

resides, if all defendants reside in the sane

st at e;

(2) ajudicial district in which a

substantial part of the events or om ssions

giving rise to the claimoccurred, or a

substantial part of the property that is the

subj ect of the action is situated; or

(3) ajudicial district in which any

defendant is subject to personal jurisdiction

at the time the action is commenced, if there

is no district in which the action may

ot herwi se be brought.
28 U.S.C. 8 1391(a). Subsection (1) is inapplicable because
def endant does not reside in the Eastern District. Likew se,
venue cannot be predicated on subsection (3), as plaintiff
concedes that the action could al so have been brought in a nunber
of different districts. W turn to subsection (2) and mnust
determ ne whether a substantial part of the events or om ssions
giving rise to this claimtook place in the Eastern District.

When anal yzing the proper venue for a claimsounding in

contract, our court has |ooked at several factors, including:
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(1) where the contract was negotiated or executed; (2) where the
contract was to be perforned; (3) the |ocation where the all eged
breach occurred; and (4) where the all eged harm occurred. BABN

Techs. Corp. v Bruno, 25 F. Supp. 2d 593, 597 (E.D. Pa. 1998).

Plaintiffs are not required to pick the best forumor the one

that is nost convenient for the defendant. See Cottnan

Transmi ssion Sys. v. Martino, 36 F.3d 291, 294 (3d Cir. 1994).

It is unclear fromthe record where Anbler's
Decenber 31, 2004 enpl oynent agreenent was negotiated or
executed. Wiile the alleged breach nmay have occurred in
Virginia, where Anbler has accepted enploynment with Al sco, the
all eged harmto G&K has occurred in Exton, Pennsylvania, where
&K' s Eastern Region is headquartered. W therefore focus on
where Anbler's enpl oynment agreenment was to be perforned.

Al t hough Anbl er maintained a honme office in Maryl and
and travel ed during the week throughout G&K' s Eastern Regi on
&K' s regi onal headquarters was |ocated in Exton, Pennsylvani a.
Anmbl er' s busi ness cards and email signature listed his mailing
address as the Exton office. Fromthe tine of his pronotion
until July 1, 2006, Anbler's imedi ate supervi sor was | ocated
there. The record also shows that Anbler traveled to the Exton
office on a regul ar basis, sonetinmes for several days at a tine.
It was in this office that he often engaged in conference calls
wi th G&K corporate executives and managers and hel ped to devel op
corporate sales and market strategies. Anbler also signed

recei pts for confidential materials lent to himas part of
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various training courses. They identify his G&K | ocation as the
Eastern Regional Ofice, which, as nentioned above, is in Exton.
A substantial anount of Anbler's significant enploynment
activities giving rise to plaintiff's claimtook place in Exton,
Pennsyl vani a. Accordingly, venue is proper in this judicial
district.

L.

We now turn to whether it is appropriate to issue a
prelimnary injunction enforcing the non-conpete covenant
contained in Anbler's Decenber 30, 2004 enpl oynent agreenent. A
prelimnary injunction should be granted only if the plaintiff
can establish: "(1) a |ikelihood of success on the nerits; (2)
that it will suffer irreparable harmif the injunction is denied;
(3) that granting prelimnary relief will not result in even
greater harmto the nonnoving party; and (4) that the public

interest favors such relief." Kos Pharns., Inc. v. Andrx Corp.

369 F.3d 700, 708 (3d Cir. 2004). A prelimnary injunction is
i nappropriate if the plaintiff fails to establish any elenment in

its favor. P.C. Yonkers, Inc. v. Celebrations the Party &

Seasonal Superstore, LLC, 428 F.3d 504, 508 (3d G r. 2005).

It is undisputed that the enpl oynent agreenment between
&K and Anbl er contains a choice of |aw provision and that we
must | ook to Mnnesota |aw to determ ne the |ikelihood that &K
will succeed on the nerits of its claim The M nnesota Suprene
Court has held that the applicable test of reasonabl eness for

restrictive enpl oynent covenants is:
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whet her or not the restraint is necessary for
the protection of the business or good wll
of the enployer, and, if so, whether the
stipul ation has inposed upon the enpl oyee any
greater restraint than is reasonably
necessary to protect the enpl oyer's business,
regard being had to the nature and character
of the enploynent, the tine for which the
restriction is inposed, and the territorial
extent of the locality to which the
prohi bi ti on extends.

Bennett v. Storz Broad., 134 N.W2d 892, 899 (Mnn. 1965). Under
M nnesota | aw the "blue pencil doctrine"” is available to nodify
unr easonabl e non-conpetes and enforce the agreenent only to the

extent that it is reasonabl e. Bess v. Bothnman, 257 N.W2d 791

(Mnn. 1977). Therefore, if we conclude that the covenant is not
reasonabl e, we may use the "blue pencil doctrine” to nodify the
covenant so that it is no broader than what is reasonably
necessary to protect the enpl oyer.

It cannot be doubted that &K has a strong interest in
protecting its business and goodwill. G&K' s success is
contingent on cultivating the relationships it has built with
exi sting custoners and devel oping rel ati onshi ps with new
custonmers. We nust consider, however, whether the restrictive
covenant in the enploynment agreenent is reasonably necessary to
protect that interest.

Under the enploynment agreenent Anbl er agreed that he
shall not "becone enployed by a Conpeting Conpany in any |ocation
where [ G&K] is conducting business ...." Pl.'s Ex. 3 at 3. The
enpl oynment agreenent defines conpeting conpanies as: "any person

or entity that is engaged in the manufacture, renting, selling,
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suppl yi ng, washi ng, cleaning, pressing, nmending, dry-cleaning,
processi ng, picking-up and delivery of uniforns, apparel,
garnents, mats, linens, towels and other industrial |aundry
items."

Anbl er maintains that G&K is primarily a uniformrenta
busi ness, whereas Alsco is primarily a linen rental business. He
contends that uniformrental and linen rental are very distinct
services, which require different infrastructures to be
successful. &K did tell Anbler, while he was its Regi ona
Director of Sales, to decrease the volunme of linen rentals in his
regi on because they are less profitable than uniformrentals.
Nevert hel ess, G&K remains very nmuch in the linen rental business.

We find that both conpani es provide uniformand |inen
rental services and simlar ancillary services and target simlar
custoners, even though their m x of business may differ. Both
conpani es market and sell all their services in northern
Virginia, Washington, D.C, and the Maryl and suburbs surrounding
Washi ngton. O particular inport is the |ocation of &K' s plant
in Laurel, Maryland. It provides linen rental services. Alsco's
Al exandria, Virginia plant also provides linen rental services.
These two plants are only sone thirty mles apart. Custoners
such as hotels, restaurants, and healthcare facilities often rent

both uniforns and linens. Wth the overl apping services and



close proximty, we find that the two conpanies are in direct
conpetition.?

Ambl er al so contends that his new position with Al sco
as General Manager of its Alexandria, Virginia plant woul d not
require himto disclose any confidential or proprietary
information that he acquired while enployed at G&K and that he is
nore than willing to agree to such a restriction. His
wi |l lingness to keep the confidences of &K is conmendabl e, but
the nature and character of his job as General Manager of Alsco's
Al exandria, Virginia plant will inevitably require himto draw
upon his experience and know edge gai ned while a high |evel
enpl oyee with G&K. As Regional Director of Sales with G&K,
Anmbl er focused on managi ng, training, and devel opi ng &K' s sal es
teamw th the goal of increasing &K' s sales and profits. Wile
not the direct contact with G&K custoners, as the Regi ona
Director of Sales, he clearly knows its significant custoners and
the pricing schedules used in his region. As Ceneral Manager of
Al sco's plant he is responsible not only for its operations, but
also for the profitability of the plant. Although nanaging a

sal es team and managi ng a plant are distinct positions within

2. Anbler pointed to &&K' s Annual Report as evidence that it is
not in conpetition with Alsco. The report stated: "Conpetitors
i nclude publicly held conpani es such as ARAMARK Work Apparel and
Uni form Services (a division of ARAMARK Corporation), C ntas

Cor poration, UniFirst Corporation and others." G&K Servi ces,
Inc., 2006 Annual Report (Form 10-K), at 4 (Sept. 14, 2006)
(enphasis added). Alsco is a privately held conpany. Thus, its
exclusion fromthat |ist does not nean that it does not conpete
with G&K.
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t hese conpani es, both positions require a person who can generate
hi gher profits for these conpani es —conpani es whose busi ness
depends on cultivating and growi ng the custonmer base. Anbler was
a highly conpensated and val ued enpl oyee with G&K, and he is
currently a highly conpensated and val ued enpl oyee of Al sco. It
is proper for G&K to have and to enforce a reasonabl e non-conpete
agreenent against Anbler to protect its business and goodw | |I.

See Bennett, 134 N.W2d at 899.

The non-conpete provision of Anbler's enpl oynent
agreenent has an extensive geographic scope. As noted above, it
states that "Enployee shall not ... becone enpl oyed by a
Conpeti ng Conpany in any |ocation where Enployer is conducting
business ... (the 'Restricted Area')." Pl.'s Ex. 3 at 3. As
ment i oned above, G&K conducts business in 86 of the top 100
nmetropolitan areas in the United States and Canada, operating in
140 | ocations. G&K is "conducting business” in virtually the
entire United States, and therefore, the non-conpete provision
for practical purposes inposes a nationw de restriction on

Anbl er . In Dynamic Air, Inc. v. Bloch, the M nnesota Court of

Appeal s expl ained that "a restrictive covenant on enpl oynent,
lacking a territorial limtation is not per se unenforceable.”
502 NNw2d 796, 800 (Mnn. C. App. 1993). However, the court's
refusal to create a per se rule does not elimnate the need to
anal yze the reasonabl eness of the geographic scope. The court in

Dynamic Air in fact noted "[a] restrictive covenant | acking a

territorial limt perhaps will often be held to be unreasonable."”
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Id. W believe the national scope of the non-conpete here is too
br oad.

Ambl er' s expertise on, and know edge of, G&K' s busi ness
is centered on &K' s Eastern Region. He did at times confer with
the other Regional Directors of Sales, but his day-to-day job was
focused nore narromy. W see little or no harmto &K if Anbler
wor ks for Al sco outside of &' s Eastern Region. Accordingly, we
will "blue pencil”™ the covenant to limt the non-conpete to &K' s
Eastern Regi on, which consists of the states of Massachusetts,
Rhode Island, Connecticut, New York, New Jersey, Pennsylvani a,

Del aware, Maryland, Virginia, West Virginia, Chio, and Indi ana.

Anmbl er' s enpl oynent agreenent also restricts him"for a
period of eighteen (18) nonths followi ng the date of term nation
of Enpl oyee's enploynment with Enpl oyer for any reason.” Pl.'s
Ex. 3 at 3. "A particular tine period is reasonable to the
extent that it is necessary to obliterate the identification
bet ween t he enpl oyer and enpl oyee in the m nds of the enployer's

custoners ...." Benfield, Inc. v. Mline, 351 F. Supp. 2d 911

917 (D. Mnn. 2004). W conclude that a one year restriction is
sufficient to aneliorate any harmto G& as a result of Anbler's
enpl oyment with Alsco. Accordingly, we will exercise our
di scretion to use the "blue pencil doctrine" to reduce the
applicable tinme period from 18 nonths to one year fromthe date
of our decision here.

Because it is likely G&K will prevail on the nerits of

its claim we nust determ ne whether it will suffer irreparable

-12-



harmif the prelimnary injunction is not granted. Anbler's 2004
enpl oyment agreenent is controlling on this point. The agreenent
st ates:

Enpl oyee acknow edges that irreparable harm

will result to Enployer, its business and

property, in the event of a breach of this

Agreenment by Enpl oyee, and that any renedy at

| aw woul d be i nadequate; and therefore, in

the event this Agreenent is breached by

Enpl oyee, the affected nenbers of Enpl oyer

shall be entitled, in addition to all other

remedi es or damages at law or in equity, to

tenporary and pernmanent injunctions and

orders to restrain the violation hereof by

Enpl oyee and all persons or entities acting

for or with Enpl oyee.

By the terns of the agreenent, Anbler has conceded not
only that G&K will suffer irreparable harm by his breach of the
agreenent but also that G&K would be entitled to an injunction to
restrain any violation of that agreenent. Anbler thus concedes
that the harmto &K in refusing to grant the injunction
out wei ghs any harmto Anbler if an injunction is granted. The
facts support this concession. Anbler, a certified public
accountant and an experienced busi nessnan, agreed to a
restrictive enpl oynent agreenent with G&K and was prohibited from
obtai ning i medi ate enpl oynment with conpetitors such as Al sco.
Wil e an enpl oyee of G&K he was privy to confidentia
i nformation, including know edge of custoners, sales strategies,
and pricing. Yet, he went to work with Alsco in a high |evel
position in a location close to where he had worked for G&K. The

harmto G&K is severe. On the other hand, even if an injunction
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is issued, Anbler may continue to work for Al sco outside &K' s
Eastern Region and is free to obtain other enploynent.

Under the circunstances, we also find that the granting
of a prelimnary injunction limted to G&K' s Eastern Region for a
period of one year is in the public interest. The public has a
conpelling interest in the enforcenent of contracts with
reasonabl e non-conpete provisions, particularly for high | evel
enpl oyees.

| V.

Rul e 65(c) of the Federal Rules of Cvil Procedure,
st ates:

No restraining order or prelimnary

i njunction shall issue except upon the givVing

of security by the applicant, in such sum as

the court deens proper, for the paynent of

such costs and damages as may be incurred or

suffered by any party who is found to have

been wrongfully enjoined or restrained.
Fed. R Cv. P. 65(c).

Qur Court of Appeals has stated that a bond "provides a

fund to use to conpensate incorrectly enjoined defendants.™

Hoxworth v. Blinder, Robinson & Co., 903 F.2d 186, 210 (3d Cr

1990). &&K nust provide a security bond in the anmount of

$75, 000.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

G&K SERVI CES, | NC. ) ClVIL ACTI ON
. )
JONATHAN E. AMBLER NO. 07-601
ORDER

AND NOW this 6th day of March, 2007, based on the
foregoing findings of fact and conclusions of law, it is hereby
ORDERED t hat :

(1) defendant, Jonathan E. Anbler, is prelimnarily
ENJO NED, pending final resolution of this action, from
enpl oyment with Alsco in the states of Massachusetts, Rhode
| sl and, Connecticut, New York, New Jersey, Pennsylvani a,

Del aware, Maryland, Virginia, West Virginia, Chio, and Indiana
for a period of one year fromthe date of this Order; and

(2) plaintiff must furnish a security bond in the
amount of $75,000, to be filed with this court.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



